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Legal employers increasingly recognize the diversity in their workplace is
important to success. Yet many overlook disability diversity. Here's why
that's a mistake.

Senior & Junior Law Firm is hiring a new associate. After looking through a pile of resumes, they
select the top candidates to interview. Included in the pool is Sandra, who is top 10 at her law
school with impressive co-curricular activities and externships and an excellent writing sample.

When Sandra arrives, Senior and Junior see she has braces on her legs and walks with a cane. Although they know better
than to ask her whether she has a disability, they ask questions about job tasks that draw out the fact Sandra has a mild
case of cerebral palsy. She explains that it has not kept her from being able to do anything so far in law school, and she
doesn't expect it to affect her ability to practice.

Nonetheless, Senior and Junior decide to cut Sandra from the final pool. Their rationale is that they have other good
candidates, so why pick someone who might be an inconvenience - perhaps a costly one - because of a disability?

What they didn't recognize is this: Diversity of all kinds is good for business.

Diversity efforts should include lawyers with disabilities

Law firms' commitment to diversity is often apparent on the home pages of their websites, where there may be a direct link to
the firm's diversity policies. But few of those policies mention disability explicitly.

While the number of students with physical and mental disabilities attending and graduating from colleges and universities is
increasing,! the number practicing law has shown little growth.2 Attorneys with disabilities report experiencing discrimination
by legal employers. In a 2004 survey of California attorneys with disabilities, for example, 45 percent reported they believed
they had been denied employment because of their disability, with that number rising to 68 percent for attorneys with visible
disabilities.2

Individuals with disabilities' slow progress in legal employment is not due to their inability to handle legal tasks. To quote
Richard Thornburgh, who spoke at the First Annual ABA National Conference on the Employment of Lawyers with
Disabilities:

By its nature, legal work is principally an intellectual and interpersonal endeavor. While this naturally forecloses some
individuals from having the capacity to meet the "essential functions" of being employed as a lawyer, this also means
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that the vast majority of people with disabilities that affect physical or sensory functions can readily succeed on the
job.2

Legal employers are not required to hire attorneys unable to perform the essential functions of the position in question even
with a reasonable accommodation.2 Often, however, attorneys with disabilities are excluded based on stereotypes and
unfounded concerns about their ability to handle the demands of practice.

As the sidebar profiles indicate, lawyers with disabilities have been successful in a variety of legal settings. One of the goals
of the lllinois State Bar Association Standing Committee on Disability Law, which this author recently chaired, has been to
raise the profile of attorneys with disabilities and encourage firms to more actively include disability in their diversity
recruitment efforts.

Brandy L. Johnson

FIRM: Feirich/Mager/G fRyan in Carbondal
e et e eeeeesisoeesosos | YEARS IN PRACTICE:
PRACTICE CONCENTRATION: workers' compensation, employment law, insurance I 0
coverage and defense, appellate advocacy, medical malpractice, and personal injury litigation

What's your biggest Once employed, | learned the benefit of proving myself an
%' accomplishment in asset to the firm and, over the years, the impact of my disabil-
' practice? ity on my practice reduced to the point of being insignificant.

While | still encounter physical barriers at times due to my
wheelchair, | have been able to find a way to overcome them.
In the actual practice of law, my disability has, at times, made

An attorney’s reputation
in the legal community is

g:sr:?c?;::::—pﬁs?mfn?hzlf me more approachable and permitted me to better under
: stand seme litigants.VWhen my disabilicy has permitted me o
been earning the respect

be more relatable, | have found the eppesing litigants tend

ta be more responsive and willing to werk with me to reach

reasonable resolutions. In cases invelving certain medical con-
ditions or issues, my firsthand knowledge has been of benefit

and aided me in the litigation of the case.

& of my peers and acquiring
a reputation as a proficient,
congenial advocate. This
has been a benefit to me in
numersus ways, including:

e () f"“"'lf "‘E"E"’FE;‘;;;““" What can legal employers do to improve the

retention; (2) seeking and maintaining employment; ng

recognized as trustworthy and credible by judges, arbitrators, YN R Eh R ant

and mediators; (4) serving as an authoritative presenter at Remember the individual is, first and foremost, a colleague.

seminars in my field of practice; and (5) having the opportunity Let the disability fade into the background, placing emphasis

to author articles and contribute to published texts. instead on the attorney’s personality, work ethic, and abilities.
Employers that are willing provide a supportive work environ-

How has your disability affected your practice? ment and be open minded to accommeodations will often find
themselves rewarded with a loyal, hardworking, long-term

My initial experiences are not unlike those discussed in the
article. | graduated at the top of my class, had published several
articles, held office in a legal society, and served as an editor
on more than one legal journal. | did not disclose my disability
when applying for jobs.VWhile | had numerous initial interviews,
| only received one second interview and, eventually. one job
offer. | even had one firm cancel my interview the day after
they learned of my disabilicy.

employee.

Finally, | would encourage employers to create a work
envirenment where management is approachable, disabled ae-
tarneys are encouraged to offer suggestions eoncerning their
needs, and the overall atmosphere is one of acceptance.

The power of diversity
Why have corporations and large (and many small) law firms embraced diversity in hiring?

» They are committed to the principles of equal opportunity.
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* Their clients expect it (the "business case").
+ Their prospective employees expect it.
* Equal opportunity is the law.

 They find they produce a better product if more experiences and points of view are represented in the problem-solving
process. As one company puts it, "[a] greater number of innovative ideas and solutions are created from a group of people
with different perspectives and backgrounds than from a homogeneous group whose members might basically act and think
alike."8

How does disability diversity fit within the general diversity embrace?
« Individuals with disabilities have a history of exclusion and denial of equal opportunity, including lawyers with disabilities..

* Clients likely come from families with one or more persons who have a disability. Nearly 30 percent of the 70 million
American families have at least one family member with a disability. The disability market, which includes customers with
disabilities and their extended networks (family members, friends, colleagues, support senvice providers, etc.), is a trillion
dollar segment. People with disabilities purchase products and senices from companies that understand and meet their
needs.®

This attitude spans beyond the disability market. A recent poll by the University of Massachusetts found that 87 percent of

Americans surveyed say they prefer to patronize businesses that hire people with disabilities.2 The incidence of clients with
disabilities is likely to be even higher for those who practice elder law, health care law, and other categories where the client
is likely to be older. Recent statistics indicate that one out of every two people over age 65 has a disability.1°

* Law students have attended law school with students with disabilities, whom they see simply as colleagues.
« Both the ADA and lllinois state law prohibit disability discrimination and mandate reasonable accommodations.

+ Attorneys with disabilities bring unique experiences, points of view, and problem-solving skills to the table.
"[T]he creativity that people with disabilities develop to navigate their daily lives helps in problem-solving on the job."12

Attorneys with disabilities can, for instance, help legal employers anticipate the needs of clients with disabilities, enhancing
the legal employer's relationship with those clients. They may also bring that unique insight to their legal arguments.

Attorneys with disabilities, through their life experiences having to negotiate often hostile environments, may have innovative
approaches to day-to-day practice that produce previously unrecognized efficiencies in time and resources. What would
clients think of a firm that refused to consider an applicant with a disability because they didn't want to accommodate his or
her workplace needs? Why would they expect that firm to be good at solving their problems?
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Robert L. Watson
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What's your biggest to be dependent on others to read te me, to drive me to
accomplishment in court, and to assist in research. Being blind prevents me
practice? frem being as independent as | would like te be. | am not al-

ways able to get things done when | would like te have them
done, because of the lack of assistance. Monetheless, | have
been a successful practicing attorney for 45 years.

Creating a successful
solo law practice in a small
tawn, drawing clients frem
many larger surraunding
communities. Having the
respect of other atterneys
and associates in the area.
Experiencing a sense of
satisfaction when clients
send me thank you notes
in which they express their

What can legal employers do to improve the
experience of lawyers with disabilities?

Legal employers should be honest with themselves when
they are interviewing people with disabilities. It was very,
very difficult for me to get a jeb when | graduated from law
school. | went te numerous interviews and | don't think the
employers ever even considered giving me a job. | would go

appreciation on a job well done.When clients come to see
me and the first words out of their mouths are:"Bob, | have
come to you because | know you will tell me the truth. | may

with great hopes, only to realize very quickly in the inter-
view process,”|'m not ever going to get a job here”
There is often a prejudice or preconceived idea concern-

ing people with disabilities. People with disabilities make oth-
er people uncomfortable because of the disabilicy. | can ell
within five minutes if people who have never been around
me before are gaing to like me or are so anxious to get out
of my presence that they practically fall over themselves.

not like it, bue | know that it will be the truch.”

How has your disability affected your practice?

The greatest cbstacle | have to overcome because of
miy disability of blindness is the lack of independence. | have

The overstated cost of accommodation

Despite diversity being good business, lawyers with disabilities continue to report difficulty obtaining employment. One
common reason is concern about the cost of accommodation. But most accommodations require little to no out-of-pocket
cost.22 Those that do have an average one-time cost of less than $500.14 Law firms easily spend that much or more on other
recruitment activities, like taking summer associates to lunch or baseball games.2

Beyond hiring applicants with disabilities, it's not uncommon for an attorney already with the firm to develop a disability and
seek some type of accommodation. The Job Accommodation Network reports that 83 percent of the employers who
contacted it for guidance did so in order to retain or promote a current employee.8 Companies reported multiple benefits from
doing so: "(1) the accommodation allowed the company to retain a qualified employee, (2) the accommodation increased the
worker's productivity, and (3) the accommodation eliminated the costs of training a new employee."!Z

Also, firms may mistakenly believe an attorney with a disability will have attendance problems or be unable to handle the

rigors of practice. The data contradicts these concerns. "General studies of the employment records of people with

disabilities show that they're often more reliable and yield markedly higher levels of employee retention than their non-disabled
w18

peers."=

Moreover, the EEOC indicates legal employers "are not required to lower or eliminate production standards for essential
functions, either quantitative or qualitative, that are uniformly applied."X2 This means that while an attorney with a disability
might need a reasonable accommodation to assist her in meeting a billable hour requirement, she would not be entitled to be
exempt from that billable hour requirement.22

Some legal employers may awid hiring an individual with a disability for fear they won't be able to discharge that individual for
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failing to perform. Of course, as noted abowe,
the attorney must be able to perform the Living with diabetes: Justice Sonia Sotomayor
essential functions of the legal job. An
employer has a right to discharge any
attorney who cannot do so, whether that
attorney had a disability or not.

Justice Sotamayor has type | diabetes. She was
diagnesed at age seven and ever since has given
herself four or five shots of insulin every day. In
her memoir, My Beloved World, she describes
haw learning to manage her diabetes taught her
life skills she used e apply to other aspects of
her life.

“[B]elieving that my life now depended on
this morning ritwal [of sterilizing insulin syringes
and needles], | would soon figure out how to
manage time efficiently: to ger dressed, brush my
teeth, and get ready for school in the intervals

; while the pot boiled or cooled. | probably learned
mere self-discipline from living with diabetes than | ever did from [the nuns at
Cathoelic school]”

The ADA requires only reasonable
accommodation, and accommodations that
eliminate essential functions are not
reasonable.2! A firm that seeks to awoid hiring
an attorney with a disability out of a
misplaced fear about future lawsuits deprives
their practice of someone who may uniquely
broaden and deepen the firm's assets.

Would it be good for business, namely

representing individuals, for the firm to become known as one that wouldn't hire, perhaps wouldn't even inteniew, an individual
with a disability? Just as clients would turn away from a firm that refused to hire people of color and women out of similar
fears, clients might be expected to have the same response to a firm that fails to accept otherwise qualified attorneys who are
disability diverse. Such word gets around.

Recommendations

Legal employers who want to do a better job of hiring and retaining attorneys with disabilities can start with a pair of online
government resources: the EEOC's Fact Sheet on Reasonable Accommodations for Attorneys with Disabilities?2 and the
Office of Disability Employment Policy's Employer Assistance and Resource Network's guide to inteniewing applicants with
disabilities.Z2 They should also consider the following tips.

» Update employment policies to provide confidential ways for employees to provide information about their disabilities and
seek assistance with accommodation. Encourage attorneys who need assistance to raise the issue without fear that it will
slow their career advancement.

* Don't dwell on the "reasonable accommodation” label. Regard it simply as problem-solving to help keep a valuable employee
or recruit a new one.

« Establish a mentoring program for attorneys with disabilities. Consider setting up an "employee resource group" specific to
employees with disabilities,2* and include both individuals with and without disabilities. Such a group might extend to
individuals whose family members have disabilities. Include partners and shareholders to show the firm's commitment to the
success of all attorneys in the organization.

« Sign the ABA Commission on Disability Rights Disability Diversity in the Legal Profession Pledge for Change.2 Starting in
2014, the ABA Commission on Disability Rights has established a new award, the Champions for Disability Inclusion in the
Profession, which will recognize Pledge "signatories who are making measurable progress and engaging in innovative
practices to recruit, retain and advance lawyers with disabilities."28 Self-nominations are permitted.2Z

Diversity is good business, and the business case for making sure your policies and practices include disability diversity is
strong. Doing so will help you make sure you're truly hiring the best candidate for the position.

Cheryl L. Anderson <cheryla@siu.edu> is a professor at Southermn lllinois University School of Law where she teaches
Disability Discrimination Law, Employment Law, and Advanced Appellate Advocacy. She is immediate past chair of the ISBA
Standing Committee on Disability Law.
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So You've Hired a Lawyer with a
Disability ... Now What?

Eve L. Hill

Of Counsel, Brown Goldstein & Levy

Despite including lawyers with disabilities in lists of the types of diversity many employers
seek to support, lawyers with disabilities continue to be underrepresented in many practice
settings, especially large law firms and corporate law departments. Employers are missing
opportunities to hire talented lawyers as a result of their own unfamiliarity with, or ignorance
about, disability and accommodation issues. Hill walks her readers through the steps needed
to create an employment environment that will include lawyers with disabilities.

Or, like nondisabled employees, they can be frustrated, unproductive, and short-term. What

“"

People with disabilities, including lawyers, can be successful, productive, and loyal employees.

makes the difference? A firm’s “culture” makes a major difference in the success, productivity,
and loyalty of all employees. A firm’s disability culture makes a major difference for employees with
and without disabilities.

The Burton Blatt Institute (BBI) at Syracuse University is leading a consortium of researchers con-
ducting case study research of corporate disability culture, assessing its impact and how companies
can improve their disability culture.! The research so far has studied six companies ranging in size
from 38 to 38,000 employees, in a variety of fields. The companies chosen have demonstrated success
in hiring and retaining employees with disabilities. BBI analyzed what makes up a company’s dis-
ability culture, how culture affects satisfaction, productivity, and loyalty of employees with and with-
out disabilities, and what businesses can do to create a corporate culture that maximizes satisfaction,
productivity, and loyalty of employees with and without disabilities.? BBI's corporate culture research
is ongoing.

Creating an Inclusive Corporate Culture
Recruitment

Inclusive corporate disability culture begins with recruitment of people with disabilities. A firm
cannot simply assume that their general recruitment efforts will result in a pool of applicants that
includes lawyers with disabilities. Several targeted recruitment mechanisms are available, including
the IMPACT Career Fair for law students with disabilities (http:/ /www.law.arizona.edu/Career/
Impact/welcome.cfm) and the National Association of Law Students with Disabilities (http://
www.nalswd.org/). Use a variety of recruiting mechanisms to reach the widest pool of qualified
applicants, rather than relying on candidates to find you or colleagues to make referrals. Law stu-
dents with disabilities may not have the connections necessary to find you. Using a variety of hiring
methods (e.g., resumes, telephone interviews, in-person interviews) also helps get the best candi-
dates, including candidates with disabilities.

1. This research is funded by the U.S. Department of Labor Office of Disability Employment Policy, grant/contract
#E-9-4-6-0107. The opinions contained in this publication are those of the author and do not necessarily reflect those of the U. S.
Department of Labor.

2. Data from the study, as well as additional publications and findings, are available by contacting the author
(ehill@law.syr.edu) or Meera Adya, Research Director, BBI, at madya@law.syr.edu. For more information,
see http:/ /bbi.syr.edu/projects/corpculture/
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Firms should train partners and senior attorneys

about disability issues, including disability
awareness and accommodations. Even if the firm
has a centralized accommodations mechanism,
firm leaders should understand it and be able to
explain it and contribute to it.

It is also essential to ensure that your recruitment methods and processes are accessible. Applica-
tion forms and firm resumes should be available in accessible formats (e.g., large print, CD). Websites
should be accessible to people with vision impairments who use screen reading software as well as
to people with hearing impairments (e.g., pictures and other graphics should have text equivalents,
videos should be captioned). For more information, see http://www.w3.org/WAI/quicktips/.
Interview locations should be wheelchair-accessible. Thinking these issues through before an appli-
cant with a disability shows up will make the process run smoothly and demonstrate the firm’s com-
mitment to including people with disabilities.

Internships can be a way to support diversity efforts. Accepting interns from diverse (including
disability) communities can introduce the firm to candidates who may not have been hired based
solely on their resumes.’

On the Job

BBI's research so far indicates that companies” commitment to making their training and other
opportunities fully accessible is highly effective at creating an inclusive corporate culture, as reflected
in positive employee attitudes and perceptions and commitment, engagement in organizational
activities (including organizational “citizenship” behaviors), and intention to stay with their employ-
ers. Therefore, firms should ensure that firm events (including social events), trainings, and other
activities are fully accessible, in terms of location, activities, materials, communication, etc., even if
you don’t know whether any of your employees (or their guests) need accessibility. If an event can’t
be made accessible, don’t hold it. This effort should include meetings (depositions, client meetings,
meetings with opposing counsel, etc.).

BBI’s research indicates that companies found manager training on disability subjects to be very
effective at achieving an inclusive corporate culture. Firms should train partners and senior attorneys
about disability issues, including disability awareness and accommodations. Even if the firm has a
centralized accommodations mechanism, firm leaders should understand it and be able to explain it
and contribute to it.

Equitable access to mentoring and coaching opportunities was also found in BBI's research to be
effective at achieving an inclusive corporate culture. Many firms expect mentoring/coaching rela-
tionships to evolve naturally. However, senior attorneys without disabilities may be uncomfortable

3. See L. Sandler & P. Blanck, Accessibility As a Corporate Article of Faith at Microsoft: Case Study of Corporate Culture and
Human Resource Dimensions , 23 BEHAvV. Sc1. & L.39 (2005).
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By taking the approach that accommodations

can increase the productivity of all employees,
rather than reserving accommodations

for individuals for whom they are legally
required, firms can demonstrate their
commitment to their employees, while, at the
same time, increasing productivity.

interacting with junior lawyers with disabilities and, therefore, may not seek them out for mentoring.
Assigning mentors, along with disability awareness training, may help overcome that reluctance and
give lawyers with disabilities access to perhaps one of the most important elements of professional
success.

Research indicates that centralizing funding for accommodations can be an effective way to sup-
port inclusive corporate culture. Centralized funding can increase consistency of accommodations
across departments, ensure greater confidentiality of employees’ disabilities, reduce accommodation
costs, and avoid departmental resistance to spending department funds on accommodations. How-
ever, the effectiveness of centralized accommodations may be tempered by the often increased for-
mality and bureaucracy of centralized accommodation processes, and potential departmental
perceptions that their employees’ needs are unimportant or someone else’s problem and resistance to
outside mandates and interference. Centralized accommodations also may not adequately under-
stand and respond to the needs of the employee’s department, coworkers, and supervisors, leading
to resentment and lack of “fit.” Ideally, a balance should be struck between centralized funding and
decentralized decision-making about accommodations.

According to BBI's research, allowance of accommodations for all employees, not just those with
disabilities, is an important factor in an inclusive corporate culture. By taking the approach that
accommodations can increase the productivity of all employees, rather than reserving accommoda-
tions for individuals for whom they are legally required, firms can demonstrate their commitment to
their employees, while, at the same time, increasing productivity. Examples of accommodations that
can benefit both employees with and without disabilities include flexible work schedules, telework,
speech recognition software, and accessible print materials.

Perceived “fit” between a person’s abilities and his/her job is another factor that is found to be
highly predictive of job satisfaction and loyalty. Therefore, firms should consider assigning tasks
based on employees’ strengths, rather than requiring every attorney to be good at every aspect of the
work. This approach is similar to “customized employment,” which has been found effective in the
vocational rehabilitation system for improving employment outcomes for people with significant
disabilities,* but it is adaptable to all levels of disability.

4. National Center on Workforce and Disability / Adult, Customized Employment Employers and Workers: Creating a
Competitive Edge; Summary Report on Customized Employment Grants and Workforce Action Grants, DEPT. OF LABOR, available
at www.dol.gov/odep.
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Communicating Inclusive Corporate Culture

Using a combination of surveys, focus groups, and interviews, BBI's case study research has so far
indicated that good disability culture improves satisfaction, productivity, and loyalty of all employ-
ees — with and without disabilities. Employees’ perceptions of a company’s culture (including open-
ness, flexibility, fairness, commitment to diversity, valuing of employees, etc.) affect their level of
engagement with the company (satisfaction, commitment to the company, engagement in organiza-
tional citizenship, and intent to stay with the company). The level of positive impact was similar for
employees both with and without disabilities. Moreover, perceptions of corporate culture by nondis-
abled employees directly affect the experiences of employees with disabilities. The more nondis-
abled employees understand disability policies and understand the reasons for those policies and the
fairness of those policies, the more those employees contribute to improving the employment experi-
ence of employees with disabilities.

Because employee perceptions of corporate disability culture are a key factor, it is essential that
corporate disability policies and commitments not only actually be in place, but that they be com-
municated effectively to all employees. Disability inclusion commitments and accommodation poli-
cies that are unknown and unavailable to employees with and without disabilities lead to confusion,
suspicion, and perceptions of unfairness among employees with and without disabilities.

Supervisor attitudes and approaches to disability issues affect all employees” perceptions of the
inclusiveness and fairness of corporate disability policies. Often, firms will assign disability issues to
a centralized department (disability office or human resources office), thus leaving supervisors out of
the process. This may be perceived by employees as indicating that disability is not important to firm
leadership. It may also leave supervisors without understanding of the company’s disability poli-
cies, making it difficult for them to project the company’s inclusive culture to their employees. Ensur-
ing that partners and supervisors understand, and have positive attitudes toward disability, diversity,
and accommodation can reduce employees’ perceptions of unfairness, prejudice, and discrimination.

Firm diversity statements and goals often do not include disability. Visible, explicit commitments
to inclusion of disability in diversity efforts are effective at communicating corporate disability cul-
ture. Moreover, including disability in a firm’s tracking of diversity progress and outcomes is an
important way of ensuring that the disability diversity commitment is taken seriously and is visible
to all employees. It is acceptable to “count” employees with disabilities, as long as it is clear that the
information collected is for purposes of diversity/affirmative action, participation is voluntary, and
the information is kept strictly confidential. In addition, firms may consider having their disability
culture “benchmarked.” Such benchmarking will both contribute to the ongoing research and pro-
vide firms an assessment of their culture, comparison to other firms and companies in terms of what
works and what doesn’t, and identification of areas for improvement.’

Openness about accommodation policies and procedures reduces confusion, suspicion, and per-
ceptions of unfairness. In addition, provision of “accommodations” in the form of flexible practices
for all employees is another way of communicating corporate culture. Rather than telling employees
about disability and accommodation policies only if the employee indicates that s/he has a disability
or if s/he requests the information, disability and accommodation policies should be provided to all
employees. Ideally, accommodations that increase productivity and effectiveness should be available
to all employees. Such an open policy evidences a firm commitment to supporting the productivity
of all employees, rather than a closed policy that provides “special” benefits only when legally
required.

5. For more information on how BBI includes firms in its case studies, contact Meera Adya, Research Director, BBI, at
315-443-7346 or madya@law.syr.edu.
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“Inclusion Means Including Us,
Too"”—Disability and Diversity
in Law Schools

By Kathleen Dillon Narko

Clinical Associate Professor of Law, Northwestern University School of Law

When the legal profession talks about diversity, lawyers with disabilities are often mentioned,
but are they really included? Given that nearly one out of five Americans has a disability, if
lawyers with disabilities are not being included in the profession with the same zealousness
given to other types of diversity, the ramifications are serious. In explaining why, Narko
addresses how this can be accomplished, beginning with our law schools.

prise the largest minority group in the United States. The group is exceptionally diverse in

its interests and needs, and members may join the group at any point in life. Many people
overlook disability as a part of diversity. A truly diverse population, however, includes people with
a range of disabilities. People with disabilities continue to be underrepresented in the legal profes-
sion. They face physical and technological barriers that prevent them from performing their work
and attitudinal barriers that make performing their work more difficult. It is hard to participate in a
meeting when you cannot open the door, and it is hard to show what you can do if you are not given
the opportunity.

Nearly one out of five Americans has a disability.! Accordingly, people with disabilities com-

This article will explore why disability should be included in ideas of diversity and inclusion as
well as the barriers people with disabilities face. I will focus on those preparing to enter the legal
profession—law students. The following piece by Eve L. Hill, Senior Vice President at the Burton
Blatt Institute, will focus on how employers can create a culture of inclusion for people with disabili-
ties in the profession.

Why should disability be included in diversity?

Are people with disabilities diverse? Through their actions and attitudes, many people seem to
answer “No.” Important rationales exist, however, for people with disabilities to be part of true
inclusion in the profession.

People with disabilities “have to be represented,” according to William Phelan of the American Bar
Association’s Commission on Mental and Physical Disability Law. “Many are unemployed, or disen-
franchised. They do have to be represented in diversity.” Phelan gives several reasons. First, the legal
profession needs to promote diversity in general to instill faith in the legal system. “People want to
see diverse leaders.” If not, they may wonder if leaders have the best interests of persons with dis-
abilities in mind, according to Phelan. Second, law firms want and need to respond to their clients’
requests for more diversity in lawyers handling their matters. Finally, as a practical matter, including
disability within diversity brings more ideas to the table. One can imagine, for example, employment

1. See generally ABA Disability Statistics Report 2010, http:/ /new.abanet.org/disability /PublicDocuments /
ABADisabilityStatisticsReport.pdf (compiling statistics from various sources, as cited in this paragraph).
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disputes regarding disability accommodations handled by a lawyer with a disability. This lawyer
would bring a new point of view to the litigation team.

In writing this article I sought out the views of current law students and recent graduates with dis-
abilities. Anna Scholin, president of the National Association for Law Students with Disabilities
(NALSWD), underscores the above points by stressing that disability is “yet another way people are
different.” She also adds, “Lots of people with disabilities are really smart. [Excluding them] would
be cutting off a lot of human talent.” NALSWD board member, Greg Oguss, states, “If diversity is
good generally, then adding more diverse groups is even better.”

What barriers do law students with disabilities face?

Law students face some barriers in common with all people with disabilities and some barriers
unique to law schools. One law student with whom I spoke said the professor of her anti-discrimina-
tion law class failed to cover disability rights. When asked why, he said there was no discrimination
against people with disabilities since the Americans with Disabilities Act (ADA) was enacted 20 years
earlier. The professor’s comments highlight how disability discrimination is viewed differently from
other forms of discrimination. For many law students with whom I spoke, this professor’s statement
is far from the truth of their experience.

- Physical Access

Law students, along with others with disabilities, must often navigate physical barriers at their
schools. Doors with ADA-compliant handles may be so heavily weighted that they are impos-
sible for someone in a wheelchair to open. Or automatic door openers may be inoperable, bar-
ring access to areas of the school. Elevators may break down, stranding students on upper
floors. Extra-curricular events may take place in locations outside the law school that are not
accessible. Similarly, volunteer opportunities for public service may not be in physically acces-
sible locations.

It is hard to participate in a meeting when

you cannot open the door, and it is hard to
show what you can do if you are not given the
opportunity.
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Students with disabilities must ask for help to open the heavy doors, thus reducing their inde-
pendence. For extracurricular events, they have the choice of either not attending or asking the
group to move the event to a more accessible location. The latter may not be possible and at the
very least, places the student in an uncomfortable position. No one wants to be seen as the con-
stant complainer. Further, it takes extra effort and time for a law student to raise these issues—
commodities in short supply for all law students. Instead, law schools should anticipate
accessibility issues and eliminate them in all aspects of student life. A law school should not be
content with complying with the minimum legal requirements for accessibility. The standard
for law schools should not be literal compliance with the letter of the law. Rather, law schools
should embrace the spirit of the law and show others how to achieve compliance and inclusion.
Law schools should be leaders in promoting inclusion and welcoming future members of our
profession.

- Testing Accommodations

Many law students with disabilities need accommodations during exams, such as additional
time to complete exams or the use of adaptive equipment. Students with vision impairments
may require computer screen readers and extra time to record their answers. For students with
neuropathy in their fingers, typing nonstop for three hours may be a painful ordeal. They need
breaks every hour. Time-and-a-half is a common accommodation, according to Stephanie Eny-
art, one of the founders of NALSWD. University accessibility offices generally handle this fairly
well, according to students with physical disabilities.

Students with non-physical disabilities, such as learning disabilities, ADD, or ADHD, often have
more difficulty receiving testing accommodations, according to Jo Anne Simon, an attorney who
represents many students in this area. Many faculty and staff do not understand these disabili-
ties and hence, do not perceive them as real. Instead, according to Simon, they view students
with these disabilities as “trying to game the system.” Many students never receive information
about how to get accommodations or face many hurdles to obtain them. The “prosecutor men-
tality” of many law schools deters students from seeking accommodations, says Simon; the
students suffer academically as a result.

Even students who receive widely accepted accommodations may run into snags. One student
described how his university lost all his disability documentation as well as the confirmation of
his accommodations during the summer between his acceptance into law school and his arrival
on campus in the fall. This student also had the experience of an accommodation being revoked
the Friday before his exams were scheduled to begin the following Monday. The decision was
later reversed, and he did receive his accommodation, but not without a great deal of stress as
well as time and energy spent trying to reinstate his accommodation. “Accommodations are our
lifeline,” said the student on condition of anonymity. “If there are no accommodations, there can
be no success at any level.” The experience drove home for him that “people don’t understand
disabilities.” Consistent, knowledgeable accommodations should be the rule. Accommoda-
tions merely level the playing field, rather than providing an advantage to anyone.

Two areas where students continue to face uneven playing fields are areas critical to the success
of law students: the LSAT and the bar exam. The ABA’s Phelan describes a situation where a
law student with vision impairment asked for accommodations to take the LSAT. His request
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Stephanie Enyart sued the National Conference
of Bar Examiners to be able to use a
computerized screen reader as well as a text
magnifier. The U.S. Court of Appeals for the
Ninth Circuit recently ruled in her favor.

for a computer screen reader was denied, and he was told that he would have a person read the
questions aloud to him. On the day of the test the trained reader did not appear, and an untrained
volunteer agreed to read instead. The untrained reader had difficulty pronouncing many of the
words, and the prospective law student had difficulty understanding him and completing the
exam. This student was then faced with a dilemma: take his chances with his scores based on a
faulty reader or cancel his test results and postpone his application to law school for a year.

Similar difficulties arise with accommodations for the bar exam. Stephanie Enyart sued the
National Conference of Bar Examiners to be able to use a computerized screen reader as well as
a text magnifier. The U.S. Court of Appeals for the Ninth Circuit recently ruled in her favor.?
Students face roadblocks at their entrance to law school as well as their exit. If they are unable to
score well on these examinations, they may never become lawyers. Admission to law school or
passing the bar should turn on a student’s knowledge and abilities, rather than the type of
accommodation allowed.

- Technology Accommodations

Enyart states that common challenge for students with vision and other impairments is getting
textbooks in an accessible format. Usually, this requires the law school or the publisher to pro-
vide an electronic version of the textbook. Although the process varies from school to school,
some students receive their books six-to-eight weeks after the start of classes. For many, this
makes it almost impossible to catch up on reading. In addition to textbooks, many students often
cannot obtain access to the study guides that most law students take for granted. It is hard to
imagine going through law school without at least one commercial outline.

Phelan concurs technology accommodations are a significant issue for students with vision or
hearing impairments. Many websites are not accessible. They include images without
explanatory text, so that a computer screen reader will simply say “image” instead of describing

2. Enyart v. National Conference of Bar Examiners, Inc., --- F.3d ----, 2011 WL 9735 (9th Cir. 2011) ( Nos. 10-15286, 10-16392).
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Law school career placement offices need

more education on how to place students with
disabilities. Some students have been told they
should only consider jobs with the government,
that only the government would accommodate
their needs and provide adequate benefits.

the picture. Or a video may have no subtitles for someone with a hearing impairment. With
instruction becoming increasingly web-based, law schools should again anticipate this opportu-
nity to allow students to learn on equal footing with their peers.

In addition, students who are deaf or hard of hearing depend on communication to learn. They
can benefit from Communication Access Realtime Translation (CART), live transcription of spo-
ken words by a court reporter, according to Michael Schwartz, Associate Professor of Law and
Director of the Disability Rights Clinic at Syracuse University College of Law. The transcription
can then be projected on a screen in the classroom. Schwartz, who is deaf, says CART can enable
students who are deaf to follow speech that may be too fast-paced for sign-language interpret-
ers. Schwartz prefers to receive information through CART and express himself through a sign
language interpreter, noting that it is “exhausting” to follow an interpreter for extended period.
Law schools need to be aware of assistive technology and offer it when needed.

- Career Placement

Another common complaint that Scholin and Enyart have heard is that law school career place-
ment offices need more education on how to place students with disabilities. Some students
have been told they should only consider jobs with the government, that only the government
would accommodate their needs and provide adequate benefits. The perception among many
law students with disabilities, according to Enyart, is that career placement offices, although
well-meaning, “don’t know what to do with differences.”

According to the ABA’s Phelan, concerns about how employees with disabilities will perform in
the workplace are misplaced. Many employers fear that attorneys cannot meet billable hour
requirements. If lawyers “have accommodations, they can do it, especially ones who have had
[the disability] for years.” Carrie Griffin Basas, Visiting Assistant Professor at the University of
North Carolina School of Law and disability law specialist, notes, “We all have special needs
and crises. To decide one population has more problems than others is wrong.”
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Phelan notes that an attorney “would not have gotten through law school and the bar exam if
they couldn’t do it.” These attorneys with disabilities are “used to dealing with tough situa-
tions.” They are often “excellent advocates and industrious.” Recent graduate and former
NALSWD board member, Rebecca Williford, echoes Phelan’s statements. “People with disabili-
ties are survivors, and it’s going to take a lot to derail them. It’s not the job of law school admin-
istration to make the decision that a person can’t work in a firm.” Law schools should inform
students with disabilities about all employment options.

What should law schools do?

What should law schools do to accommodate students with disabilities and ease their way into the
legal profession? According to Enyart, law schools should reach out to students with disabilities and
seek their opinions on how to improve technology and accessibility. NALSWD has issued a best
practices guide for law schools that may help foster communication between law schools and their
students. Without law schools reaching out to students with disabilities, the students have to ask for
every accommodation. One student notes he feels alienated from his classmates because of his very
different experience. This feeling of isolation is the opposite of inclusion. Our profession should do
more, starting at the law school level, if not before.

Attorney Simon agrees, stating, “Law schools should set a tone of inclusion and acceptance of a
diverse student population in all its manifestations.” Syracuse’s Michael Schwartz stresses that law
schools should do more than meet minimum ADA requirements at the lowest cost possible. “They're
the deaf ones,” Schwartz says of law schools. “They’re not listening” to the needs of students (while
stressing his university is an exception). Schwartz says law schools should ask, “What can we do to
make it welcoming?”

Many of the law students interviewed describe themselves as members of “the ADA Generation.” That
is, they have gone through school with “the ADA protecting us,” says Enyart. “We have very similar
challenges to other communities” within diversity, says Enyart. The other law school groups within the
diversity community realize this, according to Scholin, embracing disability as another diverse group.
Scholin states that disability is “yet another way people are different,” and “we want to be accepted
despite our differences.” As Enyart summed it up, “Inclusion means including us too.” l
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One student notes he feels alienated from
his classmates because of his very different
experience. This feeling of isolation is

the opposite of inclusion. Our profession
should do more, starting at the law school
level, if not before.
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