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Many law firms, including the largest firms, are bracing for permanent changes in staffing and
non-hourly billing arrangements.* According to the “BTI Premium Practices Forecast 2010:
Survey of Corporate Legal Spending” study, spending by general counsel on outside counsel
fees dropped 10.8 percent, from an average of $20.8 million in 2008 to $18.5 million in

2009. Another 4.3 percent drop in spending to $17.7 million is expected in 2010.?> These cuts
in spending, among other challenges, are an impetus to change to the traditional law firm model
that will be explored below.

Alternative Fees

In April 2009, William Henderson, Professor at the Indiana University Maurer School of Law,
and a leading Australian risk manager, Anthony Kearns, convened a group of thought leader
lawyers in a role-playing game called FutureFirm. They tried to devise a strategy for a
hypothetical law firm to survive another decade.®> The lawyers at FutureFirm agreed that future
firms would need to offer alternative fee arrangements to share risk with their clients.*

The concept of alternative fees is not new. It has been around for decades and
discussed at length. Indeed, the American Bar Association (ABA) launched the Law Practice
Management Section Task Force on Alternative Billing Methods in 1989. The Task Force’s
work culminated in the 2001-2002 ABA report on billable hours, which discussed a range of
alternative fee options.®> There is greater urgency to heed these recommendations today. While
clients are pushing harder, many large law firms are still uncomfortable moving away from
billable hours and incurring more risk.® They are concerned about the new level of budgeting,
planning, and projecting of lawyer and staff time required to manage alternative fee
arrangements.

Although many large law firms fear alternative fees, they no longer have a choice. . . .
Law firms will need to be receptive to . . . general counsel demands or lose business. . . . The
outlook for 2010 is similarly focused on alternative fees. . . .

With so much discussion of alternative fees, it is important to identify the more popular
arrangements and understand what they entail. What follows below is a summary of the pros
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and cons of popular alternative fee arrangements. . . . A firm that adopts any of these
alternatives, at least initially, should continue to track hours, realization, utilization, and
collection. This is important as a means to compare profitability and revenue generation.’

Fixed or Flat Fees/Unit Pricing. With fixed or flat fees, there is usually one set fee for a whole
matter. Unit pricing sets one fee for each stage of a transaction or proceeding. These
approaches are well received by clients because it gives them predictability and removes the
problem of receiving astronomical legal bills that have no association with results or value.® For
law firms, fixed or flat fees reward efficiency and minimize delays in payments and declining
realization rates.® Fixed or flat fees work well with simple transactions like real estate closings,
wills, employee contracts, or corporate filings. The risk is that they create incentives for

firms to take shortcuts or not assign their talented lawyers to the work.*

Fixed and flat fees are more difficult to manage when time and workload is less
predictable—for example, in litigation, buy-sell transactions, or bankruptcies.'* However, it can
be done. . . . Both law firms and corporations have extensive information on the past costs of
different types of matters, and this can be a starting point for determining a fixed fee. Also, if a
client has repeatedly worked with a law firm, they have a pattern of dealing that should reduce
the risk.

Unit pricing, where the fixed fee is broken down based on the various stages of the
representation, often makes more sense for complex and high-risk matters.*? Particularly with
unit pricing, it is important to define the scope of the transaction or proceeding clearly.*® Also,
because certain matters are unpredictable, it is often appropriate to periodically review the
pricing structure to ensure that it is fair.'*

Success, Bonus, or Incentive Fees. Success, bonus, or incentive fees are structured by
determining a standard fee and then, prior to engagement, agreeing to reward fees
commensurate with varying levels of success. . . . As with unit pricing, it is important to clearly
define the success targets.™ A success fee ensures that law firm lawyers don’t cut corners. It
usually aligns lawyers’ incentives with the clients’.*® However, the client and law firm interests
do not always line up, because resolutions of matters are not always tied to performance. . . .

Holdbacks. A holdback is when a percentage of an engagement or monthly fee is withheld
until the end of a matter or a predetermined time when a goal has been reached. ... Some
refer to holdbacks as success fees.

Retainers. With a retainer, a law firm provides certain services for an agreed-upon fee on a
monthly basis or another specified period of time.'” Retainers provide predictability but their
fairness depends on how accurate the law firm and client are in estimating the volume of
work.'® Retainers are most popular when there is a large volume of relatively small matters.*®
As with fixed fees, it may be appropriate to agree in advance to regularly review retainers, either
monthly or quarterly, to ensure the fairness of the fee.

Contingent Fees. Contingent fees require a lawyer and client to agree on a goal to be
achieved to trigger a payment and the consequences of achieving that goal. If the goal is not
achieved, the client does not pay for the legal services rendered. Contingent fees are most
commonly used with litigation plaintiffs where the lawyer’s fee is typically one-third or one-fourth
of a settlement or judgment they obtain.”® Contingent fees are a form of “value billing” where
the lawyer’s fee is directly linked to the value received by the client.* . . .



Alternative Fee Variations of the Billable Hour

There are variations on the billable-hour model that some consider to be alternative fee
arrangements. Some firms and clients that struggle with designing creative alternative fees fall
back on variations of the billable hour.?

Discounted Hourly Rates. Some clients negotiate a discount on hourly rates, often for
commodity work. Law firms often accede to this for significant clients with leverage.?® There are
risks associated with this arrangement on both sides. For law firms, the clients get accustomed
to the discounts and when firms try to revert back to charging regular rates, it is often interpreted
as a price increase.? The risk to the client is that their work will no longer be prioritized and
lower-caliber lawyers will be staffed on their matters.?® Also, discounting does not limit the
numbers of hours billed and it does not improve efficiency.?® In fact, it might encourage the
opposite.

Volume Discounts. Volume discounts occur when clients commit to a certain amount of work
if the work is performed at a discounted hourly rate. Thus, a firm agrees to charge a lower
percentage of its standard hourly rates when its billable hours reach a negotiated threshold or
series of thresholds.?’. . . Clients face the same risk here as with discounted hourly rates.

Blended Rates. For blended rates, one hourly rate is negotiated for all the time spent by
different timekeepers on a project. . . . While the benefit is potentially more efficient staffing, the
detriment is an incentive to inflate hours or produce lower quality of work by delegating to less
senior or less capable lawyers or paralegals.?®

Frozen Rates. Frozen rates are adopted when a law firm agrees not to raise its rates by more
than an agreed-upon percentage for the length of a matter or during a certain period of time.*

Per Diem Rates. Some clients prefer a daily rate, rather than an hourly rate, for certain lawyer
time. . ..

Fee Cap. A fee cap places a limit on the maximum number of hours that will be billed for a
matter or task. Law firms incur the loss if the maximum number of hours is exceeded.*
Meanwhile the client risk, as with blended or discounted rates, is that they may receive lower-
guality work and unwittingly provide an incentive to the firm to delegate their work

to less senior or less capable lawyers.**

Hybrid. A hybrid is a combination of alternative fee arrangements and demonstrates the
flexibility that can be exercised—for example, a flat fee plus an hourly fee or an hourly fee plus a
contingency.* Or, another hybrid might be a fixed fee plus a negative contingent fee.*

There are some common elements among the alternative fee arrangements described
above. In most, law firms share the risk with clients, and the law firm and client interests are
aligned. Some firms fear shared risks but this can be mitigated by quarterly, or even monthly,
assessments. Most alternative fee arrangements (that are not variations of the billable hour)
focus on efficiency and results and present the opportunity for firms and clients to return to
relationships founded on trust and fairness.



Alternative Fee Opportunities for Women and Work/Life Balance

Alternative fees also present significant opportunities for women and those working flexible and
reduced hours. Women have been largely unsuccessful competing over time. Since 40 percent
of women law firm lawyers with children work reduced hours in any one year,?* these women
will be hard pressed to ever achieve the same level of success when the measure of value is
simply hours worked. However, with alternative fees, if the measure of value becomes quality
of work, efficiency, and results, then women have the opportunity to level the playing field.
Additionally, firms that support flexible and reduced hours stand to benefit from the
transition to alternative fees. The link between flexibility and increased productivity has been
clearly demonstrated in other industries and should prove to be the same in law. For example,
in 2005, the BOLD Initiative, a workplace diversity advocacy organization, found that ten large
employers reaped sizeable economic gains after implementing workplace flexibility programs.®
The BOLD Initiative arranged pilot projects for companies including the Chubb Corporation;
Gannett Company, Inc.; Johnson & Johnson Services, Inc.; PepsiCo Inc.; Macy’s Northwest;
and Prudential Financial, Inc., among others. The pilot projects yielded compelling findings.
Programs such as telecommuting, flex-time, and compressed workweeks resulted in decreased
overtime, fewer unscheduled absences, increased productivity, and more efficient work
processes. Each employer increased productivity by 5-10 percent.*® Thus, lawyers working
flexible and reduced hours will likely be even more profitable to firms adopting alternative fees.

Changes in Legal Staffing
Use of Temporary Attorneys

Another change to the large law firm model is the disaggregation and unbundling of legal
services. . . . [M]uch of the work previously performed by junior associates will be outsourced
to India and elsewhere.®” Some firms have resisted the pressure to work with Legal Process
Outsourcing (LPO) firms while others have embraced them.

In London, large firms are now considering using temporary attorneys. . . .

Employers that are not already rethinking their staffing model should do so. The use of
temporary attorneys is a smart alternative for firms that are less certain of their staffing needs.
Creating or turning to a team of pre-vetted attorneys is preferable to ensure quality control.

Shrinking Associate Classes and Increasing Use of Staff and Non-Partnership Attorneys

Due to the disaggregation and unbundling of legal services, among other factors, other staffing
needs at large law firms are changing. In an American Lawyer survey of the top 200 law firm
leaders, 72 percent said they expect their 2010 first-year associate class to be smaller.®® This is
because the traditional “leveraged associate” staffing model used by large law firms, which
typically relies on a billing ratio of at least three associates for every partner, is being
challenged.® . ..

With shrinking associate classes, another staffing trend emerging is the increased role of
staff attorneys or two tiers of associates, with one a partnership track and one not. These staff
or non-partnership attorneys do more routine work for less pay and at lower rates, and they are
not on a firm’s partnership track.*’ . . . Firms also plan to have larger pools of non-lawyer
professionals who work at a reduced cost and increase efficiency for the client.**

Some firms are developing other creative solutions to combat the trend toward shifting
work to LPOs or midsize and regional firms.** At Orrick, for example, the firm has created an
“insourcing” model in an office in West Virginia, where real estate and hourly labor are less



expensive than in urban centers. . . . The firm also announced plans to expand the number of
attorneys doing routine legal work who can be paid and billed at lower rates.”® . . .

Levels/Tiers of Associates

Another change to the large law firm staffing model is to create levels or tiers of associates. . . .
The level system replaces lockstep associate promotion with typically three or four tiers of
associates within its partner track.** . . .

Temporary, Staff, and Non-Partnership Track Attorney Work: The Impact on Women

The increased need for temporary, staff, and non-partnership track attorney work presents both
risks and opportunities for women attorneys. Nearly one-third of women lawyers leave law firm
practice*® and many become full-time caregivers because of, among other reasons, the
difficulties in managing a career with erratic hours and demands. But with an increased
temporary, staff, and non-partnership attorney presence, these women may be more inclined to
stay. . ..

If talented lawyers announce their plans to leave because of practice demands,
temporary, staff, and non-partnership attorney positions should be offered as an alternative.
Additionally, employers should recognize that if they can hire at-home mothers to do temporary
work on an hourly basis, they will benefit. These lawyers will be more engaged in the work
because of the lifestyle it offers them for the period of time that their kids are young. In turn,
employers will benefit from having a stable pool of reliable workers rather than transitory
lawyers looking toward their next move.

With the increased role of staff and non-partnership attorneys, there is a significant risk
that more women will be “mommy tracked” and fewer will pursue the challenging alternative.
The risk stems from the fact that generally, two groups of attorneys pursue the staff and non-
partnership attorney path. One group of these attorneys is not as well credentialed or otherwise
would not be hired for or cannot manage the higher paid, partnership track work. The other
group of attorneys who pursue these roles are high-caliber lawyers who are seeking the less
challenging work because it is more predictable and consistent with their lifestyle needs. This
second group of lawyers is often women who work flexible or reduced hours in the staff or non-
partnership attorney role. The bottom line is that many women have left the workforce entirely
or have left law firms. If we provide women with another opportunity to remain engaged in the
profession, these alternative positions should better serve them in the long run as long as
certain cautionary measures are taken. In other words, it is better that women continue
practicing law in a less challenging capacity than leave the profession entirely—as
long as the overall representation of women in the profession increases, including the
representation of women at the top.



There are critical safeguards law firms should implement to minimize
the risk that the increased role of staff and non-partnership attorneys
will be detrimental to women. These include the following:

1. Track All Levels of Female Representation: The representation rates

of women at all levels of seniority needs to be tracked annually. The objective is
to increase representation of women at the equity partner level and overall. In
other words, the increased role of staff and non-partnership attorneys will only be
beneficial if it results in more women staying in the profession overall and more
women being represented at the highest level.

2. Create an On-Ramp for Talented Attorneys to Return to Partnership Track:
Law firms need to recognize that some lawyers seek staff or non-partnership
track work only temporarily during a certain life stage. Those staff or non-
partnership attorneys capable of doing the more sophisticated, higher-paid work
(often with irregular hours) should be given the opportunity to resume doing so if
the business needs exist.*® At some firms, it may be appropriate to separately
label the non-partnership attorneys who are capable of doing the more
sophisticated, higher-paid work but who have sought the less challenging and
predictable work for lifestyle reasons. These high-caliber lawyers can be called
“Fixed hour attorneys” rather than staff attorneys. The term “Fixed” suggests
the predictability that this high-caliber talent is seeking and also separates this
group of attorneys from those who do not have the capacity to do partnership-
level work. If firms separately label these two groups of non-partnership track
attorneys, attention must be paid not to degrade those attorneys who are in the
permanent staff attorney role.

3. Educate to Inform and Avoid Stereotyping: Firm lawyers need to be educated
about the different career paths that are available to them, what each path
entails, and what are the risks and tradeoffs of electing the different career paths.
Law firms must be vigilant that women are not being disproportionately steered
into the staff and non-partnership attorney positions. Firms must also guard
against assumptions that all women or all mothers belong in these positions.
The message must be clear that many women with and without children will seek
the highly challenging and higher-paid work that is often accompanied by more
irregular hours. Additionally, the option for high-level talent to pursue staff or
non-partnership attorney work should be available to men and women

for reasons in addition to parenting.

Compensation

Over the past 10 to 15 years, there has been a growing pay gap between large law firms and
the rest of the profession. . . .

Rising compensation appears to be disappearing as a result of the recession, like other
bygone practices. The factors that are driving the decline in associate compensation include



clients’ resistance to rate hikes, a decreased demand for legal services, and an increase in
contract lawyers, LPOs, and virtual law firms.*" . . . Regardless of whether firms abandon
lockstep compensation, it seems that compensation among most associates in the United
States will decline. It remains to be seen, however, whether UK firms will follow the United
States’ downward compensation trend. . . .

As of February 2010, almost 30 Am Law 200 firms (America’s 200 top grossing firms,
according to a law firm ranking by The American Lawyer) abandoned lockstep in favor of a
merit-based system.*® The new structure being established by nearly all of the firms has three
tiers, with bonuses, raises, and promotions tied to annual evaluations.*°

In terms of future compensation for associates, the picture is not entirely bleak. Top
associate talent may earn more than associates do today.*® Many think the issue is not that all
associates are overpaid, just that many are.** . . .

If compensation declines for most associates, there will likely be other accompanying
trends. Perhaps the long hours will go by the wayside with the high compensation.® It also
may result in fewer graduating law students taking top law firm jobs as a means to repay their
law school debt. These lawyers entering the profession may have the opportunity to choose
work that is more closely aligned to their interests>® or pursue midsize or regional firms where
the pay gap with large law firms may be shrinking.

Changes in Recruiting

As large law firms change staffing, the recruiting process will become another ripe area for a
market correction. Recruiting changes have been discussed widely since the economic
downturn began in 2008 and even before. The recruiting problems start with the unrealistic
premise that a legal employer should be able to accurately predict its hiring needs two years
before a lawyer’s start date. The problems are compounded by the fact that the leveraged
associate pyramid model at law firms relies on the attrition of most of the associates hired.

The result is that law firms plan to shrink the number of law students hired to fill summer
and first-year associate classes. A handful of firms took a stark approach and canceled on-
campus interviewing in the fall of 2009 and their 2010 summer associate programs.> Most
other firms shrunk the sizes of their summer associate classes, hoping they could reduce
attrition by being more effective at screening applicants.> . . . The goal at many firms now is to
cut the incoming class in half and expect a higher percentage of the class to be promoted to
partner, rather than expecting only a 10 to 15 percent promotion rate.*® Executing on this
goal will prove challenging if firms do not significantly change their talent management system .

Ultimate Challenge Facing Large Law Firms: Determining Value

With all of the challenges facing large law firms, one theme is consistent throughout: the
challenge of measuring value. This challenge resonates in three ways.

1. Measuring the value of a case or matter is a challenge that makes alternative fee
arrangements hard to effect. Firms and clients need measures to assess the value of a
representation. Neither side wants to incur more than its fair share of risk.



2. Measuring the value and profitability of a law firm is another challenge. Firms are looking for
new metrics and may move away from profits per equity partner as a defining measure to
assess performance.®” It is uncertain whether firms will develop varying metrics to measure
profitability or if a new standard for all firms will evolve. If the measure moves away from profits
per equity partner, then it is likely that the partnership structure itself will change. With all of the
structural shifts being discussed regarding large law firms, there is an unusual silence about the
future of law firm partners. Partner roles will inevitably need to evolve given all of the expected
changes with law firm associates.

3. Measuring the value of associates for promotion purposes is a third challenge as firms move
away from lockstep promotion and compensation. This is made more difficult by the use of
blended methods. For example, if 30 percent of a firm’s revenue is earned from alternative fees
and the rest from billable hours, does that confuse the evaluation process? How much should
billable hours be considered in evaluating associates, if at all? As firms transition from lockstep
to competency-based evaluations, this concern may diminish. However, the challenge of
assessing a lawyer’s value based on a measure other than time will remain. . . .

One thing is clear: as large law firms face the obstacles of today, they should look
closely at the new models emerging around them. These new-model firms have been built on
the inefficiencies and imperfections of traditional law firms and the failures of the billable-hour
model. In turn, traditional firms can improve their productivity and profitability through close
examination and lessons learned from their alternatives.
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